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LLP Agreement

LLP Agreement means any written agreement between the
partners of the limited liability partnership or between the
limited liability partnership and its partners which
determines the mutual rights and duties of the partners and
their rights and duties in relation to that limited liability
partnership.

The LLP Agreement forms the fundamental document
outlining the structure of the LLP. LLP, the self governed
structure basically revolves around the LLP Agreement as
entered into between the partners. The basic purpose of
LLP Agreement is to outline the manner in which the LLP
would be run & managed and how the relationship of
partners interse and vis-a-vis, LLP will be governed. Drafting
of LLP Agreement therefore assumes significant
importance; the LLP Agreement can be straightforward or
intricate depending upon on the parties to the agreement.
An elaborated agreement will benefit the partners in form
of smooth operations, good governance, well defined
compliances & avoidance of contradictions between them.
On the contrary an undemanding agreement is simple
enough to define the role and authority of the governing
partners, benefited for the close promoters to have
effortless structure to manage their business.

As per the LLP Act 2008, it is not necessary for partners to
enter into a LLP Agreement, in the absence of any such
agreement, the mutual rights and duties of the partners and
the mutual rights and duties of the limited liability
partnership and the partners shall be determined by the
provisions relating to that matter as are set out in the First
Schedule of the LLP Act 2008.

Importance of LLP Agreement for Tax purpose

LLP Agreement is also important for taxation purpose.
Signing of written LLP Agreement between the partners is
one of the requisite for taxation of LLP as firm under the
Income Tax Act. Moreover, remuneration paid to any
partner and payment of interest on capital provided by any
partner, will only be allowed as deduction out of the taxable
income, if the said payments are authorized by the LLP
Agreement.

Features of Standard clauses of Schedule 1

All partners entitled to share equally in the Capital and
Profits/losses.

Indemnity Clause

Every Partner shall take part in management

No partner shall be entitled to remuneration.

No partner introduced without consent of all partners.

All decisions with majority of partners consent

Minutes of decisions to be recorded within 30 days

Rendering of true accounts & information by all partners

All Disputes will be referred to Arbitration Act.

Generally, every business and owners have their own way
to manage to run the Business and therefore the standard
clauses given in first schedule to LLP Act will not be
practically acceptable in majority of the cases. Therefore to
be on the secure side, it is always advisable to have a legally
drafted agreement from qualified professionals.
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Features can be inserted in Agreement

Form & Manner of Contribution between parties

Profit & loss sharing ratio

Details of business

Rights & Liabilities of Partner
Admission & cessation of partners.

Duties of partners

Partners accountable/authorized for banking process.
e Decision making power and manner of taking decisions

Manner of dispute resolution

The details of LLP Agreement, if executed, are required to
be filed with the Registrar of LLP. However if LLP agreement
is executed before registration of LLP, the partners will have
to ratify this agreement after incorporation of LLP and are
required to the necessary details with Registrar of LLP. LLP
Agreement shall also be liable for stamp duty as per the
Stamp Duty laws prescribed by the related State
Government, where the said agreement will be executed.

The LLP Agreement once entered into can be amended as

per the terms and conditions mentioned in the Agreement
and any change therein, must be intimated to the Registrar
of LLP within 30 days of the change.

v How the mutual rights and dutiesof p a r t imterfsé s
and those of partners and LLPs would be governed?

The mutual rights and duties of partners inter se and
those of the LLP and its partners shall be governed by the
agreement between partners or between the LLP and the
partners. This Agreement would be known asLLP
Agreement.

v' Whether LLP Agreement would be mandatory for all
LLPs?

As per provisions of the LLP Act, in the absence of any LLP
agreement, the mutual rights and liabilities shall be as,
provided for under Schedule | to the Act. Therefore, in
proposes to
provisions/requirements of Schedule | to the Act, it would

case any LLP exclude
have to enter into an LLP Agreement, specifically
excluding applicability of any or all paragraphs of
Schedule l.

However practically as of now it is mandatory for the
partners to enter into LLP Agreement defining the mutual
rights and liabilities of the Partners.

v' What is the stamp duty payable on LLP Agreement?

Till the time the Stamy duty statues of different states
recognizes LLP agreement, the stamp duty payable on
partnership deed in the state of execution of agreement,
shall be payable on the LLP Agreement.

v' Whether there are any benefits of entering into LLP
Agreement from the taxation perspective?

Yes, Signing of written LLP Agreement between the
partners is one of the requisite for taxation of LLP as firm
under the Income Tax Act. Also the remuneration and
interest on capital provided to the partners would be
allowed as deduction from the taxable income of the LLP
only if the same is provided under the LLP Agreement.

v' Is it necessary to register the LLP Agreement with the LLP

and the taxation authorities?

There is no requirement of any registration, only the
particulars of the LLP Agreement are to be filed with the
Registrar of LLP in Form 3 within 30 days of the
incorporation of LLP.
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LLP in News -

Source: Business Standard
Date: 30th March 2010

Government widens ambit for LLP Firms

The Ministry of Corporate Affairs has specified five new
categories of professions that are eligible for forming firms
under the new limited liability partnership Act.

Already approved by the Cabinet, these professions are
over and above the earlier categories of chartered
accountants, cost accountants and company secretaries to
form LLP firms. The other professions include engineers,
lawyers, architects, actuaries and financial management
consultants. These professions could make LLPs among
themselves or in collaboration with other specified
professionals.

An LLP is a partnership in which some or all partners
(depending on the jurisdiction) have limited liability. It,
therefore, exhibits elements of both partnerships and
corporations.

Similarly, chartered accountants, company secretaries and
cost accountants can form firms among themselves or with
any other professionals specified under the LLP Act.

Sources explained that in an LLP, one partner is not
responsible or liable for another partner’s misconduct or
negligence and this is an important difference from that of a
limited partnership.

The Cabinet is also considering ratifying the Valuation Bill,
2008, with some changes. As opposed to valuation of
financial assets, this Bill will now provide for valuation of all
assets which needs valuation for business purposes.
Therefore, all valuation ranging from shares and stock to
real estate or buildings in which valuation is to be done for
any purpose will fall under the ambit of this Bill.

The Bill, under consideration of the Cabinet, provides for
setting up an institute which will act as regulatory and
supervisory authority for all valuations and evaluating
bodies and entities.

If the Bill gets Cabinet nod, the proposed institute will
control broking firms, banks, investment banks and real
estate companies, which are involved in valuation exercise.

Currently, corporate valuation is done by auditors,
merchant bankers, company secretaries or chartered
accountants. Such valuation is required for initial public
offerings, sealing mergers and amalgamations, as well as
strategic alliances and corporate restructuring.

Experts say that monitoring the valuation exercise will bring
in more transparency, especially in sectors like real estate.
“Even for share valuation or deciding on swap ratios for
listed companies, whatever the chartered accountants or
merchant banking firms decide, one has to go by that. In
that respect, an independent government-appointed body
can decide on grievances more transparently and without
bias,” said experts.

The new professions are engineers, lawyers, architects,
actuaries and financial management consultants.

Expert panel says no to LLP in road sector

Source: The Economic Times
Date: 15 March 2010

PLANS to allow Limited Liability Partnership (LLP) structure
in the road sector have run into a roadblock, as an expert
panel set up by Prime Minister Manmohan Singh to suggest
ways to expedite highway construction in the country has
rejected the proposal.

The committee under the chairmanship of Planning
Commission member BK Chaturvedi has said that the hybrid
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Model should be permitted only after its operational success

in other areas is established.

“The LLP structure may be permitted in roads only after
gaining more experience on the operational aspects. And
hence the issue of granting tax exemption under section 80-
IA to LLPs may not arise at this stage,” the panel has said in
its report. In a bid to achieve the ambitious target of building
7,000 km of highways in the country, the road transport and
highways ministry had earlier mooted the idea of allowing
LLPs to participate in highway  construction.

LLPs are a hybrid between companies and partnership
firms. The participating firms’ liability is limited to the stake
they hold in a LLP. The model concession agreement for
highways does not list LLPs among entities that can bid for

projects.

“LLPs are just a variant of existing model whereby more
than two private firms can form consortium and bid for a
project. There does not appear any desperate move to allow
LLPs in the sector as enough fund is already available. We
have got good response from developers for the projects we

”

bid out recently,” a senior road transport and highways
ministry official, who did not want to be quoted, told ET.
LLP, a corporate business vehicle that allows members
flexibility to organise internal structure as partnership, is a
very new concept in India and had been introduced only last
year. The LLP has tax advantage over the popular special

purpose vehicle (SPV) model in the road sector.

“While there are enough provisions to claim
compensation in case of default by a private firm in the
existing bid document, the risk of capital for government is
higher in case of LLP,” said S Vasudevan, infrastructure
sector expert with consulting firm KPMG.

Private developers are keen to develop highways through
LLP as it does not require companies to pay 17% tax on the
dividend. “As | understand, LLPs do not have dividend issue.

The existing rule requires SPV to pay tax on dividend given
to holding company,” Soma Enterprise director Ankineedu
Maganti said adding the existing cash management system
for SPV was very inefficient.

Global Segment v~

LLP Agreement

LLP UK The mutual rights or duties of the Partners
would be governed by the LLP Agreement
entered between the parties.

LLP The mutual rights or duties of the Partners
Singapore | would be governed by the LLP Agreement.
In case of absence of any such agreement
the same would be governed by the
provisions of First Schedule of the Act.

LLP USA The mutual rights or duties of the Partners
would be governed by the LLP Agreement
entered between the parties..

LLP India | LLP Agreement is required for defining the

mutual rights and liabilities of the partner
and the LLP itself.

Section 23(4) of the LLP Act 2008 prescribes that in the
absence of the LLP Agreement Schedule 1, prescribing the
mutual rights and liabilities of the partners and the LLP,
would be applicable. Implicating that LLP Agreement is non
mandatory requirement for the LLPs in force, as in the
absence of the LLP Agreement the LLP would be governed
by Schedule 1.

However the scope of Schedule 1 defining the mutual rights
and liabilities of the partners is very limited. Schedule 1 is
locked on the various questions like form & manner of
Contribution between partners, details of business of LLP,
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v i —
Rights & Liabilities of Partner, Decision making power and Whether partners can be common in several LLPs —any

manner of taking decisions the LLP which in turn will open restriction in holding partnership in several LLPs and

the doors for dispute between partners. link with the holding of directorship in the companies.

v" Whether LLP can receive foreign remittances in normal

course of the business?
Recent Queries — LLP Club

v Whether a Partner possessing Managing skill be

v Whether LLPs can lend to its partners / other LLPs / admitted as a Designated Partner without requiring

Companies / others with or without interest. such person to bring n contribution.
v Whether LLPs can obtain PAN / TAN / Excise / Service v' What is the relevant date of Statement of Assets and
Tax / VAT registrations and operate like Pvt Ltd Liabilities, unsecured creditors and their consent? Is it
companies and file the returns as separate entities. mandatory to get Statement of assets and liabilities

certified by auditor or some other CA can certify it?
v" Whether LLPs can borrow securing the assets of the LLP

— avail Working capital and Term loans with the
personal guarantees of partners and collaterals of other Public Opinion M
LLPs / Pvt Itd Co. Our Poll of the week fiWhether the proposed capital gain

v" Whether carried forward loss (Business / Capital loss) provisions in Budget 2010-11, will acts as deterrent

. ) ) towards conversion of companies into LLP” was favored
from Pvt Ltd to LLP is allowed as the conversion being P

. . by only 75% audience while 25% audience is of the
on an ongoing basis. o -

opinion that the proposed provisions would not hamper
v" What will happen to the contracts which are in name the conversion decision of the entrepreneurs.

of company, post conversion into LLP?
To count your vote log in to www.LLPonline.in

Our Services

Protect
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Our Team

Ankit Singhi- 011-40622208
Asst. Manager, Corporate Affairs & Compliances
Email: ankit@indiacp.com

Shipra Wadhwa-011-40622248
Associate, Corporate Affairs & Compliances
Email: shipra@indiacp.com

Visit us at

LLPonline

Your Life Long Pariner
From the house of

Va Corporate Professionals

WHERE EXCELLENCE 15 Law

Corporate Professionals (India) Private Limited
D-28, South Extn. Part-I, New Delhi-110049,
Ph: 011- 40622200; Fax: 011- 40622201.

Email: info@indiacp.com & info@LLPonline.in
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CORPORATE FINANCE

Disclaimer:

This paper is a copyright of Corporate Professionals (India) Pvt. Ltd. The entire contents of this paper have been developed on
the basis of Limited Liability Partnership Act 2008. The author and the company expressly disclaim all and any liability to any
person who has read this paper, or otherwise, in respect of anything, and of consequences of anything done, or omitted to be

done by any such person in reliance upon the contents of this paper.
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