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Taxation Aspect on Conversion

PGl
Limited Liability Partnership Act, 2008 was introduced by
the Government with the intent of providing a alternate
structure to existing and budding entrepreneurs of the
country, which overcomes the inherent disadvantages
offered by exiting form of business i.e. partnership and
company. LLP due to its inherent features and advantages,
offers enormous bait to the existing businesses to take
advantage of this new form of business by converting
themselves into LLP. Section 55, 56 and 57 of the LLP Act,
2008 also allows Companies, partnership firms to convert
into LLP but however the tax implications upon the
conversion of companies into LLP were not clear, leaving
doubts as to applicability and impact of capital gains tax and
deemed dividend Tax. Further there was also no clarity over
the status of carry forward losses and unabsorbed
depreciation, MAT credit, Written Down Value of block of
Assets in the hands of the successor LLP and other related
tax provisions.

Due to aforesaid provisions, large numbers of business
houses have postponed their conversions plans till further
clarity relating to tax implication. The Finance Bill 2010-
2011 has addressed the aforesaid concerns relating to tax
implication on conversion into LLP by proposing suitable
amendments in the existing provisions of the Income Tax
Act, 1961 w.e.f. 01.04.2011 (A.Y. 2011-2012). The Finance
Bill 2010-2011 has inserted a new clause (xiiib) under
Section 47 of the Income Tax Act, 1961 whereby any
transaction concerning transfer of a capital asset or
intangible asset by a private company or unlisted public
company to a limited liability partnership as a result of
conversion of the company into a limited liability
partnership in accordance with the provisions of section 56
or section 57 of the Limited Liability Partnership Act, 2008
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would be exempted from the provision of Capital Gain Tax.
However this exemption will only be available, if all the
following conditions are satisfied-

a. All the assets and liabilities of the Company immediately
before the conversion shall become the assets and
liabilities of the limited liability partnership;

b. All the shareholders of the Company immediately before
the conversion shall become the partners of the limited
liability partnership and their capital contribution and
profit sharing ratio in LLP should remain in the same
proportion as their shareholding in the company on the
date of conversion;

c. The shareholders of the company do not receive any
consideration or benefit, directly or indirectly, in any
form or manner, other than by way of share in profit and
capital contribution in the limited liability partnership;

d. The aggregate of the profit sharing ratio of the
shareholders of the company in the LLP shall not be less
than fifty per cent at any time during the period of five
years from the date of conversion;

e. The total sales, turnover or gross receipts in business of
the company in any of the three previous vyears
preceding the previous year in which the conversion
takes place does not exceed sixty lakh rupees; and

f. No amount is paid, either directly or indirectly, to any
partner out of balance of accumulated profit standing in
the accounts of the company on the date of conversion
for a period of three years from the date of conversion.

However in case of non compliance of any of the conditions
provided as aforesaid, the amount of profits or gains arising
from the transfer of such capital asset or intangible asset
not charged under section 45 by virtue of conditions laid
down in the said proviso shall be deemed to be the profits
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and gains chargeable to tax of the successor limited liability
partnership for the previous year in which the requirements
of the said proviso are not complied with.

=

FAQ'S — Taxation Aspect of Conversion to LLPS =~~~ =~

v What would be the effective date for the taxation
provisions pertaining to conversion of Unlisted
Companies/ Firm to LLP?

The provisions are proposed to be effected from 01*" of
April 2010.

v" Whether the exemption provisions for Capital Gain Tax
on conversion of Unlisted Companies and Firms to LLP,
would be applicable retrospectively?

No, the provisions are proposed to be applicable from
01st of April 2010 without any retrospective effect. The
Conversions prior to this proposed effective date would
fall under the ambit of Capital Gain Taxation if applicable.

v" What would be the treatment for reserves appearing in
the books of Company after Conversion to LLP?

As proposed in the finance bill, in case if the conversion is
undertaken in compliance of conditions prescribed under
section 47 of the Income Tax Act, than there would not be
any tax implication otherwise there will be implication of
deemed dividend distribution tax on the amount of
reserves forwarded.

v" What would be the treatment of accumulated loss and
unabsorbed depreciation standing in the books of
Company after conversion?

The accumulated loss and the unabsorbed depreciation of
the predecessor company, shall be deemed to be the loss
or allowance for depreciation of the successor limited
liability partnership for the purpose of the previous year
in which business reorganization was effected and other
provisions of this Act relating to set off and carry forward
of loss and allowance for depreciation shall apply
accordingly.

v" Whether the benefit of tax credit in respect of MAT
would be carried forward in the name of LLP after
Conversion?

Any benefit of the MAT credit in hands of Private
Company or unlisted Public Companies would not be
continued in the hands of successor LLP.

LLP in News -

Source: Business Standard
Date: 04" March 2010

ICAI Opposes conditions for tax waiver to LLPs

Budget announcement to exempt Companies moving towards a
limited liability partnership (LLP) from capital gains tax may not
cut much ice as long as the exemption remains conditional.

The Government proposal is to make this concession available to
Companies which retain 51 per cent of its partners while
converting their Companies to LLP.

According to ICAI President Amarjit Chopra, the major attraction
of LLP is its flexible nature, where the partners can come and go
while the company stays.

“If 51 per cent people have to be there to qualify for capital gain
tax exemption, the very purpose of LLP will be defeated, “ Chopra
said.

Chopra said ICAI would take up the issue with the government
through its post Budget representation.

The profession of CA is expected to be one of the major
beneficiaries of LLP as it will allow CA firms to grow in size by
enrolling unlimited number of partners by incorporating LLP
Firms.
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RBI to amend rules to control NBFCs turning LLPs

Source: Business Standard
Date: 09" March 2010

RBI plans to amend its rules to pre-empt non banking
finance Companies from misusing the liberal rules governing
LLP firms.

In the interim, NBFCs that want to convert themselves to LLP
firms will have to obtain a no objection certificate from the
central bank.

LLPs refer to a corporate structure introduced and actively
promoted by the ministry of corporate affairs gaining
acceptance for its easier structure. RBl wants to ensure that
the easier rules and regulations governing LLPs do not
encourage unhealthy practices among NBFCs.

Additionally there is no mandate under current RBI rules to
regulate an entity termed an LLP. The apex banking
regulator has called a meeting with the corporate affairs
ministry’s LLP team to frame sufficient guidelines and rules
to incorporate LLP within the existing regulatory structure of
RBI.

In addition to RBI, stock exchange regulator Securities and
Exchanges Board of India and the Foreign Investment
Promotion Board are also coordinating with their
administrative ministries to amend existing rules to bring
LLPs under their regulatory purview.

Select LLPs may get 49% FDI

Source: The Economic Times
Date: 11" March 2010

Foreign investors may soon be able to set up Limited
Liability Partnerships, or LLPs, in India, as the government is
all set to allow foreign direct investment in this new form of
business organisation.

Initially, FDI up to 49% may be allowed in LLPs in select
sectors such as manufacturing, a DIPP official told ET.

Any move to ensure that LLPs have a level playing field will
help the structure takeoff,” said Aseem Chawla, partner,
Amarchand & Mangaldas adding that it was important that
regulators in various services industry recognized this
structure.

However, Akash Gupta, executive director, PwC felt more
was needed for this structure to take off. “While allowing
FDI in LLPs there is also a need to address sector regulatory
issues that prohibit these entities from carrying on a
particular activity,” he added. LLPs, for instance, cannot bid
for a road project as per guidelines of the National Highway
Authority of India.

Currently, FDI is not permitted in partnerships firms, but is
allowed in companies subject to sectoral caps. In a number
of manufacturing sectors 100% FDI is allowed through the
automatic

Global Segment

LLP Conversion

LLP UK Consent of all the Partners and
shareholders as applicable would be
required for conversion to LLP.

LLP Consent of all the Partners and
Singapore | shareholders as applicable would be
required for conversion to LLP.

LLP USA Uniform Partnership Act does not required
unanimous consent of all the Partners for
conversion

LLP India | Consent of all the Partners and

shareholders as applicable would be

required for conversion to LLP.

The provisions of Income Tax Act exempting capital gain
arising on conversion of company into LLP, for only
companies having a turnover, sales or gross receipts of less
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than Sixty Lacs in any of three previous years have shattered
the plans of the big sized companies, who are looking

forward to convert themselves into LLP and have also raised
the eyes of professionals related to said field. Instead of
motivating more LLP’s, the said move will restrict large
companies from taking the benefit of flexible structure of
LLP and will also create a hurdle in achieving the objective ,
for which the concept of LLP has been introduced. Though
ICAIl, professional body governing chartered accountants in
India, has not welcomed the said move of providing any limit
and is looking to give necessary representation in this regard
to the Ministry of Finance.

Even the restrictions like non distribution of accumulated
profits for a period of three years and 51 per cent holding of
the existing partners for a period of five years has given a

reflection of non conversion to MSME Sector.

Recent Queries — LLP Club ‘ " Q%

v" Whether LLPs can lend to its partners / other LLPs /
Companies / others with or without interest.

v" Whether LLPs can obtain PAN / TAN / Excise / Service
Tax / VAT registrations and operate like Pvt Ltd
companies and file the returns as separate entities.

v" Whether LLPs can borrow securing the assets of the LLP
— avail Working capital and Term loans with the
personal guarantees of partners and collaterals of other
LLPs / Pvt Itd Co.

What will happen to the contracts which are in name
of company, post conversion into LLP?

Whether carried forward loss (Business / Capital loss)
from Pvt Ltd to LLP is allowed as the conversion being
on an ongoing basis.

Whether LLP can receive foreign remittances in normal
course of the business?

Whether partners can be common in several LLPs — any
restriction in holding partnership in several LLPs and
link with the holding of directorship in the companies

v" Whether a Partner possessing Managing skill be

admitted as a Designated Partner without requiring
such person to bring in contribution.

v" What is the relevant date of Statement of Assets and

Liabilities, unsecured creditors and their consent? Is it
mandatory to get Statement of assets and liabilities
certified by auditor or some other CA can certify it?

Public Opinion _M

Our Poll of the week “Whether profit in the LLPs should
be taxed in the hands of its partners and not in the
hands wds favhred®y only 11% audience while
83% audience was in favor for taxation of LLP in the LLP
itself.

To count your vote log in to www.LLPonline.in
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http://www.llponline.in/

Our Team

Ankit Singhi- 011-40622208
Asst. Manager, Corporate Affairs & Compliances

Email: ankit@indiacp.com Shipra Wadhwa-011-40622248

Email: shipra@indiacp.com

Associate, Corporate Affairs & Compliances

Visit us at

LLPonline

Your Life Long Partner
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Corporate Professionals (India) Private Limited
D-28, South Extn. Part-I, New Delhi-110049,
Ph: 011- 40622200; Fax: 011- 40622201.

Email: info@indiacp.com & info@LLPonline.in
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Disclaimer:
This paper is a copyright of Corporate Professionals (India) Pvt. Ltd. The entire contents of this paper have been developed on
the basis of Limited Liability Partnership Act 2008. The author and the company expressly disclaim all and any liability to any
person who has read this paper, or otherwise, in respect of anything, and of consequences of anything done, or omitted to be

done by any such person in reliance upon the contents of this paper.
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